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For Appellant: William C. Spddinq
Certified Pulglic Accountant

For Respondent: BTleene K. Tessier
Counsel

O P I N I O N

This a eal is made pursuant to section 19057,
subdivision (al,I9 of the Revenue and Taxation Cade
from the action of the Franchise Tax Board in denying the
claim of the Estate of C. 8. Pritrschen for refund of
personar income tax in the amount of $10,659.31 for the
year ended August 31, 1978.

I/ Unless otherwise specified, all section references
%e to sections of tha Revenue and,Taxa+ion Code as in
effect for the year in issue.
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Xgqeal of Estate of C._B. Frittschen ,I)
The issue for consideration in this appeal is

rkzther respondent properly denied appellant's claimed
business casualty Loss.

L974.
Mr. C. 8. Fritrschea died testate on August 27,

he assets in his estate included certain income
producing property Located at 460 :llis Street, San
Brancisco. ,The first-year ffduciaty return filed by the
Estate of C. 8: Fritrschen (Estate) reported that the
basis of the subject property oa the date of death was
5263,000. Of that amount $85,3$l,  was a&located to the
land, $174,640 was aUocat&"'to
was allocated to the equipmeat.z"

e’btilding and $3,2OQ
For the fiscaL

year ended August 31, 1978, the Estate claimed a business
expense of S113,OOf for fire damage sustained because of
a fire at the BlUs Street property. The amount of the
c.laimed axgense was based upon the cost of repairs
(5305,703),  leas insgrance r+imbursemePt ($192,696).

titer aa audit of the fidudfary return, respon-
dent disallowed the claimed business expense on the
grounds section 17206 Limits the deduction for casualty
tosses relating to property used in a trade or business
to the lesser of (1) tfre difference between the fair
xarktt value of the property immediately before and after
the event resultin* in the Loss, or (2) the amount of the
adjusted basis of the property. fa detemininq the
allowable loss, the lesser of t!zes9+two axounts must
further be reduced in order to reflect the receipt of any _
Lasurance reimbursement or other compensation,

.
Secause

the amount of the insurance proceeds recovered by appel-
rant t$l92,g 61
(3148,444),4

exceeded the buirding's adjusted basis
respondent concluded that appellantsustained no deductible loss as a result of the fire

damage. U such, respondeat treated the difference
between the cost of repairs and the insurance proceeds as
a capital ixuprovmment which was capitalized by adding the
the cost of the improvement to the post-fire adjusted
basis of the building.

21 These amounts actually total $263,200 rather than
r263,OOO. Eowever,  the actual amount does not affect the
outcome of our decision.
i/ The adjusted basis of .the building was determined by
subtracting the depreciation allowed prior to the fire
dsaage ($26,196) from the basis of the building on the
date of the estate's acquisition (5174,640).
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Appeal of Estate of C. E. Fritrschen- -

Appellant paid the amount of the proposed
assessment and thereafter filed a claim for refund of the
taxes paid. Respondent denied appellant's claim for
refund and this timely appeal followed.

Appellant argues that the cost of repairs of a
damaged building is evidence of loss of value and there-
fore the deduction taken was proper, It also argues that
the amount claimed was an ordinary business expense for
the repair of damaged property.

. . .
Respondent argues that no deductible loss is

sustained when the insurance proceeds recovered with
respect to a claimed loss exceed the adjusted basis of
the damaged property. Section 17206 and Internal Revenue
Code section 165 provide for the deduction of losses
'uncompensat& for by insurance which were incurred in a
trade or business or in any transaction entered into for
a profit.

We find this appeal.to be directly on point
with a federal appellate decision, United States v.
Koshland, 208 F.2d 636 (9th Cir. 1954), in which the

United States Court of Appeals concluded that in such a
situation a taxpayer sustains no deductible loss. In
Koshland, the taxpayer claimed a fire loss of $43,166.42

h diiference  between the adjusted basis of the land
azdehotel building at the time of the fire [$138,166.421,
and the sum of the market value of the property there-
after [$50,000] and the proceeds of the fire insurance
policies [$45,000]). In ruling on the claimed fire loss,
the court 'neld that:

4B

A casualty'loss of business property is
measured for tax purposes by the adjusted
basis of the property destroyed. [Citations .I
Eie r.e , the property destroyed was the hotel
building. At the time of the fire the
building had an adjusted basis of $1,408.00
[this figure is the building's cost:-$53,000,
plus improvements of $2,092.16, less allowed
depreciation of $53,604.16]. That was the
extent of the decedent's loss for tax pur-
poses. The insurance proceeds she received
($45,000> ] for the
loss. She therefore sustained no deductible
loss . . . . (Smphasis added.)

(United States V . Koshland, supra, 206 F 2d at 639.)
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Appeal of Estate of C. 8. Fritrschen

The court also noted that not only did the taxpayer not
sustain a loss from the fire; she realized a gain to the
extent that the insurance proceeds received by her
exceeded zhe adjusted basis of the building.

fn the instant case, we agree with respondent's
conclusion that appellant has sustained no deductible
fire loss. The insurance proceeds recovered by appellant
exceeded its adjusted basis in the damaged property.
Appellant contests respondent's conclusions in this
regard on the ground that the applicable regylations
provide that the cost of repairs is evidence of the loss
of value if the taxpayer shows that (a) the repairs are
necessary to restore property to its condition immedi-
ately be fort the casualty; (b) the amount spent for such
repairs is not excessive: ICI the repairs do not care for
more than the damages suffered; and (d) the value of the
property .after repairs does not, as a result of the
repairs, exceed the value of the property immediately
before the casualty. (Treas. Reg. § 1.165-7(a) (2) (ii)
(1977J.I

While appellant is correct that the cost of
repairs may be acceptable evidence as to a loss of value,
we do not agree that the cost of repairs determines the
allowable deduction. The amount of the deduction is
limited by express statutory provision to the lesser of
the decline in fair market value or the adjusted basis.
As such, the casualty loss provisions are not intended to
allow a taxpayer a full deduction for every loss in
market value sustained by reason of a casualty. The
permissible deduction is limited to the taxpayer's basis,
or cost, in the property damaged. (Rosenthal v. Commis-
sioner, 416 F.2d 491, 497 (2d Cir. 1‘3691.)

Accordingly, we conclude that appellant's
argument that respondent erroneously denied the claimed
deduction is without merit and that appellant has failed
to demonstrate its entitlement to the claimed casualty
loss because the insurance proceeds it recovered exceeded
its adjusted basis in the damaged property. Appellant's
alternate contention that the claimed loss should be
allowed as a deductible business expense is equally
without merit because it has provided no substantiation
as to the expenses incurred after the fire or the extent
of the damage. Therefore, respondent's disallowance of
the claimed fire loss must be sustained.

a

4bi
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MB Appeal of Estate of C. H. Frittschen

O R D E R

Pursuant to the views
of the board on

expressed in the opinion
file in this proceeding, and good cause

appearing therefor,

IT'IS BEREEY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claim of the Estate of C. 8. Fritrschen for
refund of personal income tax in the amount of $10,659.31
for the year ended August 31, 1978, be and the sazae is
hereby sustained.

Done at Sacramento,
Of April

California, this 7th day
I 1987, by the State 8oard of -uaLization,

with Board Members Mr. Collis, Mr. Dronenburg
and Ms. Baker present. , Mr. Carpenter

Conway H. Collis ,Chairman
Ernest J. Dronenburg, Jr. , Member
Paul Carpenter , Member
Anne Baker* ,Remher

, Member

*For Gray Davis , per Government Code section 7.9
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